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PAYOLA AND GOVERNMENT CONTROLS 


In these remarks made May 4, 1960, during the 51st An- 
nual Journalism Week, the School of Journalism, Uni- 
versity of Missouri, Vincent T. Wasilewski, director of 
government affairs, the National Association of Broad- 
casters, lists objections and counter-proposals by NAB 
to the various pieces of legislation proposed for the reg- 
ulation of the broadcast industry. 


I would like to talk to you today about some of the 
legislative problems confronting us in Washington at the 
moment. I had the pleasure, as most of you know, of 
appearing before Mr. Oren Harris on specific legislative 
proposals some three weeks ago (4-13-60). The topic of 
my discussion is listed as “Payola and Government Reg- 
ulations in Broadcasting.” Since my appearance before 
the Subcommittee on Communications and Power — or 
as a result, I should say — I have become more ‘painfully’ 
aware of the problems in this connection which face our 
industry. 

The sequence of events leading up to this particular 
hearing on specific legislative proposals is, I am sure, 
familiar to most of you. However, in discussing these 
matters today, I think it would be helpful to briefly run 
over the background of these events. 

First, we had the revelations of monetary payments 
for the alleged preferential treatment by program per- 
sonnel in the selection of certain musical works to be 
broadcast over the station. 

Second. Then, on January 1 of this year, the Attorney 
General submitted a report to the President, wherein he 
stated: 


Section 317 of the Communications Act and 
the . . . Commission regulations require sponsor- 
ship announcements only where the valuable con- 
sideration for the material broadcast has been 
received by the station. The listening public should 
be similarly informed where the broadcast ma- 
terial has been “sponsored” through payments to 
the employees of the station, for the congressional 
concern was not with who receives the payment 
but rather that “all matter broadcast for hire shall 
be announced as paid material.” (S. Rept. 772, 
69th Cong., Ist Sess., p. 4) 


Sections 317 and 501 of the Communications 
Act make it a criminal offense for a broadcasting 
station to broadcast any matter as a result of a 
promise or payment of money or other valuable 
consideration to the station unless an appropriate 
sponsorship announcement is made. This applies 
only with respect to promises or payments to the 


station. It does not apply to promises or payments 
to employees of the station. Therefore, the pro- 
hibition would apparently not reach the payola 
case in which an employee, rather than the sta- 
tion itself is involved. Legislation should be en- 
acted which would also make it a criminal offense 
for employees of stations to accept payola for 
material which is broadcast without making ar- 
rangements with the broadcaster for an approp- 
riate sponsorship announcement. (Report to the 
President by the Attorney General on Deceptive 
Practices in Broadcasting Media, Dec. 30, 1959, 
pp. 46-47, 52) 


Third. On February 7, the Legislative Oversight Sub- 
committee issued its Interim Report on its Investigation 
of the Regulatory Agencies, which contained the follow- 
ing recommendations: 


Section 317 should be amended to require 
announcement of payments made not only to 
licensees but also to any other individuals or 
companies for advertising “plugs” on behalf of 
third parties on sponsored programs. Provision 
should be made to prohibit payment to any per- 
son or company or the receipt by any person or 
company for the purpose of having included in a 
broadcast program any material, whether vocal 
or visual, without having announcements made 
on the program that the showing or hearing of 
such material has been paid for. Criminal penal- 
ties should be imposed upon any person or com- 
pany who violates this section as amended. 


(H. Rept. 1258. 86th Cong. 2nd Sess., p. 39) 


Then, on March 16, the Commission issued its in- 
terpretation of Section 317 of the Communications Act, 
which I believe most of us feel goes far beyond the intent 
of that Section. 

Following this, on March 23, Oren Harris introduced 
H.R. 11341, which contains an amendment to Section 
317. The proposed language is as follows: 


Announcement that Matter is Paid For 


Sec. 317(a). For the purposes of this section, 
the term ‘payment’ means any payment made to 
or to be made in money or property, in services, 
or in any other manner or form constituting a 
valuable consideration. 


(b) With respect to any matter broadcast by 
a radio station, for the broadcasting of which 
matter any direct or indirect payment has been 
or is made or promised to, or charged or accepted 
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by, any person, it shall be the duty of the person 
in control of such broadcasting to broadcast in 
connection therewith an announcement that such 
matter was paid for or furnished, as the case may 
be, and such announcement shall name the person 
who made, promised, or furnished such payment; 


The bill goes on to provide that the person in control 
of the broadcasting is not required to make such an- 
nouncement if neither he nor any officer or employee of 
his had knowledge of payment — if the lack of knowl- 
edge was not due to failure to use reasonable diligence. 
The person in control will not be regarded as having 
violated the section should he make a false or inadequate 
announcement “if he establishes a guaranty relating to 
the payment in question, signed by the person making 
the promise or payment.” Whenever a person makes or 
promises to make a payment for the broadcasting of any 
matter, it would be his duty to inform “the person in 
control of such broadcasting” of the name and address 
of the person to whom the payment has been or is to be 
made, and the nature of same. In addition, this person, 
upon request, would have to furnish a guaranty (in such 
form as shall be prescribed by the Commission) that 
the information given is a full and true statement of the 
information required to be supplied. 


Problems the Proposals Pose 


All of these events have resulted in a mixture of two 
problems — one being the sponsorship identification 
problem and the proper interpretation to be given to 
Section 317 as it exists; or, in the alternative, the lan- 
guage for an amendment to Section 317 which would do 
away with the necessity of making announcements as to 
the supplier where there is no substantive evil to guard 
against. 

The second problem, which is distinct from that of 
sponsorship identification, is the one of payola. As the 
music editor of The Billboard magazine (Paul Ackerman) 
told the Harris Committee a few days ago: 


Historically, payola is an outgrowth of a 
music-tradition — songplugging. Songplugging is 
the art, to use a kind word, of persuading a vaude- 
ville performer, or a band leader, or a diskjockey, 
to perform a particular song or record. In this 
way “exposure” is obtained, and exposure is neces- 
sary to popularize a song or a record. 

It must be understood that much songplug- 
ging has been completely honest. Nevertheless, 
under the pressure of competition, songplugging 
could and does easily assume a more sinister 
aspect and enter the realm of “payola.” In fact, 
the line of demarcation as to where legitimate 
songplugging ends and payola begins has always 
been difficult to determine. In the case of many 
aggressive music publishers, the dividing line dis- 
appeared many years ago, and the payment of 
money or other material inducements became 
important factors in determining a performer’s 
choice of song material. 

In the late 1930’s, when the record business 
was relatively small compared with what it is 
today; and when the diskjockey was unimportant 


in comparison to his status today, payola already 
was rampant, but had not yet become of such gen- 
eral importance because music had not yet become 
such a major part of radio-station programming. 
Use of records on stations was relatively minor. 
Some labels even frowned upon such use — feeling 
that it hurt sales in retail stores. 

Where was the payola evil of the 1930’s cen- 
tered? It was centered where it always is, at the 
primary source of exposure, at that time: dance 
bands, whose performances at hotels and_ball- 
rooms throughout the country were broadcast via 
remote wire over network and independent radio 
stations. ... “ 

Since those years, dramatic changes have 
taken place in the music business. The publisher 
is no longer the kingpin. Sheet music, which in 
the 1920’s and 1930’s was the chief source of in- 
come for publishers and songwriters, today means 
relatively nothing in the popular-music field. The 
publisher and writer derive a large part of their 
income from mechanical and performance royal- 
ties. The recording, as an instrument whereby 
performance credits are obtained through per- 
formance on the air, and mechanical royalties 
through exposure, has become vitally important. 
This being the chief exposure point, it is here 
that promotional activities became centered; and 
it is here where payola again became effective. 


In other words, these are two separate matters — + 
sponsorship identification on the one hand, where the» 


could have more compliance, even with the FCC’s in- +. 
terpretation of Section 317, and still have payola being; 
practiced. For example, it would be possible to make ay 
announcement that recordings were supplied by manv- 
facturer “X” and still have the substantive evil should 
manufacturer “X” be paying in order to get preferen 
tial treatment for his recordings over others. 


Existing Legislation, Regulations as Interpreted, Not Adequate H 

Consequently, under the strict announcement require- | 
ments which the Commission regards as being imposed 
by Section 317, the public is assured neither of the lack{) 
of taint in a broadcaster’s objectivity nor that of a disk 4 
jockey’s. Therefore, it seems clear that this over-all ball-- 
of-wax has to be approached from two different angles; || 
either an acceptable interpretation or, in the alternative, 
new statutory language for Section 317; and, secondly,,| 
legislation to guard against payola. 

In regard to sponsorship identification, the industry) 
generally has been operating against the backdrop of the: 
Commission action of 1944. You will recall that at that! 
time the Commission issued a Notice of Rule-Makingy 
which contained a definition of “valuable consideration.” ’ 
The proposed rule stated that “valuable consideration” 4 
would include the “furnishing, either directly or indirect-4 
ly, of records, transcriptions, talent, script material, per-/ 
forming rights, or any other material or services of any) 
kind or use in connection with such programs.” There} 
were numerous objections to this proposal, and the Com-}| 
mission withdrew from its adopted rule this definition) 


and adopted the rule under which we have operated for 
the past 16 years. 

| In adopting the new regulation in 1944, the Commis- 
sion stated: “The purpose of the rule is to serve as a 
}guide to broadcasting stations of their duties and obliga- 
tions to disclose to the public the fact that a program 
is or is not paid for, and if paid for, the source of such 
payment.” 

Under this ruling, the mere furnishing of material 
for broadcast purposes has not been regarded as valuable 
consideration, except in the cases of political programs 
and programs of controversial issues where the material 
has been supplied as an inducement to the broadcasting 
of same. 
| In other words, this ruling has carried out the basic 
‘intent of Congress in enacting Section 317 — namely, to 
guard against disguised advertising and disguised propa- 
ganda. 

I believe that the answer can be found to the Section 
317 sponsorship-identification problem through one of 
'two courses: either an administrative interpretation by 
the Commission as to what constitutes valuable consider- 
ation in the context of the intent of Section 317, giving 
the Commission specific authority, or, failing in that, an 
amendment to Section 317 specifically defining valuable 
consideration for this purpose. This would contemplate 
an announcement requirement only to protect against 
disguised advertising and propaganda. 

As to the payola problem, it seems to me that this 
falls into the area of commercial bribery. The historic 
definition of commercial bribery has been the undercover, 
secret payment for the specific performance of an act. 

Consequently, this is one of the more confusing legis- 
lative problems that I have run into, because we do not 
want to disrupt the normal business practices which have 
no substantive evil involved whatsoever; and, yet, in 
order to draft language to cover the areas of potential 
public injury, it is very difficult to limit it only to the 
latter. 

But we have never been opposed to the idea of there 
being proscribed by law activities which have resulted 
in rigged quiz shows and undercover payments broadly 
categorized as “plugola” and “payola.” We have, in fact, 
submitted to the House Committee on Interstate and For- 
eign Commerce our suggestions for new statutory lan- 
guage both to amend Section 317 and to make com- 
mercial bribery — or payola —a crime. 


Disagreement with Other Proposed Regulations 


Mr. Harris’ bill — H. R. 11341 — also contains pro- 
visions which would require a public hearing, before the 
grant is made, in the area which is to be served by a new 
broadcast station in each and every case. Mr. Harris has 
said that he, himself, has had some concern about this 
as a matter of practical approach. As he commented 
during the recent hearings: “I do not think we could get 
the Congress to provide enough personnel for it.” 

In our testimony, we also stated our belief that it is 
unnecessary “to include in the statute provisions which 
outline the means and methods for the Commission to 
approve out-of-pocket costs paid one applicant by another 
for the latter’s withdrawal.” We believe that both in this 
case and in the case of “swap-ofis” the Commission al- 


ready has adequate authority to treat with any such 
arrangements which might be contrary to the public 
interest. It was on this point that Mr. Harris became 
quite concerned about the industry’s attitude. 

I am certain that in the final analysis the industry 
would not make a “Federal” case out of this, but in 
regard to the other proposal contained in Mr. Harris’ 
bill, our Board of Directors has directed us to oppose 
the concept of suspension of a station license. In our 
testimony, we stated: 


. that the present authority of the Com- 
mission to revoke and to issue cease-and-desist 
orders is adequate authority in this area. Specific- 
ally, we are opposed to the concept of the suspen- 
sion of a station license because this would be a 
deprivation to the public and, in effect, make the 
public pay for the broadcaster’s misdeeds. We 
believe that revocation and cease-and-desist pro- 
vide clear opportunities for determination of the 
black-and-white of a given situation. 

Suspension, however, represents a device to 
be used to effect compliance through a lesser 
remedy than revocation, but presents the poten- 
tiality and greater probability of Government mov- 
ing more into the programming area as such. 
In the broad public interest, we believe this con- 
cept should be opposed. 

We believe there would be less likelihood of 
a licensee, whose license has been suspended, 
appealing such a Commission order than in the 
case of a revocation or a cease-and-desist order. 
Consequently, from the over-all governmental, 
public, and industry standpoint, we believe that 
the legislative and administrative procedures for 
the regulation of this industry will be more clearly 
delineated, and the proper role of Government in 
communications media will be better clarified, 
by retaining the present remedies and not adding 
the new one of suspension. If a licensee has con- 
ducted himself in such a fashion as to warrant 
revocation, then the license should be revoked, 
and there should be no in-between area for the 
lifted-eyebrow technique of governmental regula- 
tion and supervision. 


Recent remarks by Mr. Harris indicate clearly that 
he does not want legislation which would hamstring the 
industry. He fully recognizes the inherent difficulties in 
governmental regulation in this vital and sensitive area 
of communications. He set forth some of his basic 
philosophy in a speech before the Overseas Press Club 
last week, and I am sure that you will recognize therein 
his concern for the welfare of the broadcasting industry 
and his responsibility as an important member of Gov- 
ernment in the determination of broadcasting’s future 
state and its relationship with Government. Mr. Harris 
stated: 


At the present time our Committee on Inter- 
state and Foreign Commerce is engaged in the 
consideration of legislation to amend the Com- 
munications Act, and these amendments involve 
importantly the question of the Government’s role 
with respect to broadcasting. As I stated, when 
opening the hearings on this legislation, it is 
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one thing to uncover specific instances of wrong- 
doing —it is quite another thing to provide by 
legislation specific guide lines as to what conduct 
should be outlawed in the public interest and 
what conduct should be required in the public 
interest. 

It is my belief that the requirements written 
into the Communications Act that licensees must 
operate in the public interest is a sound one. The 
flexibility of the requirement — or its vagueness, 
as some critics prefer to put it— constitutes a 
continuing challenge to the licensees, the Govern- 
ment, and the listening public, and all others con- 
cerned with broadcasting. 

Congress has already determined that specific 
types of programs are not in the public interest, 
and has prohibited the broadcasting of lottery in- 
formation, obscene language and fraud by radio. 
I believe Congress will now go one step further 
and prohibit specifically certain types of deceptive 
programming, and will specifically outlaw the 
practice of payola which has had a substantial 
effect on radio and television programs. 

In addition, I believe the Congress will enact 
legislation to limit the transferability of radio 
and television licenses in an attempt to put an 
end to speculative practices which have developed 
in the industry in connection with the buying and 
selling of radio and television station properties. 
By making radio and television properties less 
attractive to speculators, it is hoped that in the 
future those who invest their funds in these prop- 
erties will do so because they are motivated not 
solely by the desire for quick financial gain but 
by the desire to render an important community 
service in return for reasonable profits. This 
change in the law should have an important, 
though indirect, effect on the quality of broad- 
casting in this country. 

Furthermore, I believe the Federal Com- 
munications Commission will be given greater 
powers to determine whether proposed transfers 
are in the public interest. The powers of the FCC 
in this regard were limited severely by amend- 
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ments to the Communications Act which passed — 


the Congress in 1952 as a result of considerable 
industry pressure aimed at weakening the powers 
of the Commission and making possible quick 
turnovers of station properties. 

It is my considered opinion that some of the 
so-called McFarland amendments enacted by the 


| 


Congress in 1952 were ill-advised, and it is now | 


the responsibility of the Congress to review and 


reconsider some of these amendments in the | 


light of our experience with these provisions. 

I venture to say, however, that if the Con- 
gress were confronted for the first time with the 
question of what the Government’s role should be 
in relation to broadcasting; the answer would still 
be the same answer given in 1927, and again in 
1934. in the Communications Act: namely, that 
licensees must operate broadcasting facilities in 
the public interest. 

I believe that by determining, on the basis of 
hindsight, what is not in the public interest, we can 
arrive at a better understanding of what is in the 
public interest. I believe that the search for greater 
definiteness of this concept is a continuing one, 
and that is the way it should be. The public 
interest is not a static concept, and no agency of 
Government should have the power to determine 
in a vacuum, for all times, what television pro- 
gramming is in the public interest. 

The role of Government in relation to broad- 
casting is most difficult, because the value judg- 
ments which have to be made in this connection 
involve man’s mind and not just his pocketbook. 

Therefore, no satisfactory final answers can 
be given; no neat definitions can be provided 
either by statute or through agency rules. This 
does not mean, however, that the Government has 
no role to play in regard to broadcasting. Rather, 
the role of the Government is a limited one, and 
in a free society the responsibility for broadcast- 
ing should be shared with the broadcasters, net- 
works, producers, advertisers, advertising agen- 
cies, the listening public, and all others who have 
an interest in this important medium. . . . 


